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I. Introduction

Client autonomy
 is commonly accepted as the cornerstone of the modern attorney-client relationship.  Over a century ago, when the American Bar Association adopted the Canons of Professional Ethics, it stressed that “[t]he lawyer owes ‘entire devotion to the interest of the client, warm zeal in the maintenance and defense of his rights and the exertion of his utmost learning and ability.’”
  Though the Canons of Professional Ethics have since been superseded,
 their commitment to autonomy endures.  An attorney is expected to foster an environment that enables clients to achieve their goals and make informed autonomous decisions throughout the representation.
  At the very least, the attorney should not interfere with a client’s decisions.  The purpose of representation is to assist clients in exercising their legal rights within the system of law.
  In doing so, it is assumed that an attorney increases a client’s autonomy.  

This account is especially potent in legal ethics when trying to reconcile a lawyer’s actions with ordinary moral considerations of right and wrong.
  It is no hidden fact that sometimes clients use lawyers to achieve goals that a normal person would view as immoral or wrong.
  In such circumstances, an attorney is not only permitted, but is obligated, to carry out the goals of the client so long as the goals are within the bounds of the law, even if the goals are morally reprehensible.
  The moral clout of autonomy is far from miniscule.  On the one hand, devotion to client autonomy deprives an attorney from having a moral agenda.  On the other, it excuses the attorney from moral responsibility.  In either case, a quintessential and fundamental moral argument follows.  Client autonomy is a foundational value that justifies an amoral role for attorneys.
  Because client autonomy is good, increasing it is good; therefore, the attorney is justified in acting immorally, if on behalf of the client, in pursuing the client’s objectives because the attorney is increasing the client’s autonomy.
  Under this framework, client autonomy provides an answer to many of the most difficult issues regarding lawyer morality.
  Treated as the very cornerstone of the modern attorney-client relationship, it constitutes an essential element in legal ethics dialogue.
  However, a troubling matter has been overlooked.

Despite its magnitude, a systematic account of whether client autonomy truly is a feature of the attorney-client relationship has never been established.  Instead, that attorneys enhance client autonomy, to a large extent, has been an assumption comfortably and mistakenly taken for granted.  By comfortably accepting without question that autonomy is a function of the modern attorney-client relationship, the many limitations an attorney has when it comes to actually enhancing client autonomy have been overlooked.  As this Article will demonstrate, the extent to which client autonomy exists as a feature of the attorney-client relationship is greatly overstated.  The consequence is that the value of client autonomy as a moral justification has been equally overstated.  

This Article seeks to deflate the current aura surrounding client autonomy, exposing its many limitations and demonstrating how it has been considerably overstated.  In the process, it hopes to ground the use of client autonomy by accurately portraying the relatively minor role it plays in the actual attorney-client relationship.  From this grounded position, this Article seeks to establish autonomy’s proper role, not as a moral justification but as a component of professionalism.  To that end, Part I begins with a comprehensive understanding of the meaning and value of autonomy, as it is understood within our legal system.  Part II.A identifies some of the legal scholarship centered upon client autonomy and its moral significance.  Part II.B follows with a detailed account of the attorney-client relationship and identifies where client autonomy fits in.  Part III presents two problems, a conceptual problem and a transactional problem, which reveal the many limitations an attorney faces in enhancing client autonomy.  Conceptually, an attorney is in no way capable of actually ensuring a client will exercise autonomy.  The attorney is confined only to helping secure the preconditions that potentially set a client up to exercise autonomy.  In a transactional situation, when examined closely, an attorney largely fails to secure even these preconditions and many times in ways the attorney is not aware.  Finally, Part IV discusses the implications these limitations have on legal ethics and frames a different understanding for the role of autonomy in the attorney-client relationship.  This Article will argue that striving after client autonomy is part of what it means to be a professional.  

II. The Meaning and Value of Autonomy

Although extensive scholarship has been dedicated to defining and understanding individual autonomy, it is a concept that remains somewhat vague.
  Political theorists and moral philosophers alike acknowledge autonomy as something central to liberal theory and basic rights, but cannot agree on any mutual definition.
  This has been attributed to the fact that autonomy is only a metaphor,
 or a term of art,
 used in a variety of different contexts in which its meaning and significance adapt accordingly.
  Willard Gaylin and Bruce Jennings, coauthors of the book The Perversion of Autonomy, advise that “[a]utonomy is not a single idea but a cluster of closely related, over-lapping ideas.  Or to put it differently, there are various ways of seeing autonomy, various guises in which it can reveal its moral meaning.”
 

One particular way of seeing autonomy, and the one pertinent here, is within a political and legal framework that specifically addresses an individual’s rights protected by the legal system.
  Within this framework, all notions of individual autonomy tend to find common ground on two fundamental points: (a) autonomy is a feature of persons, and (b) it is a desirable quality to have,
 albeit controversial just how desirable a quality it may be.

A. Autonomy is a Feature of Persons

Autonomy is a feature of a person, including an artificial legal person such as a corporation.
  The etymology comes from the Greek words autos, meaning “oneself,” and nomos, meaning “law.”
  Quite literally, it means a self-governing individual, someone who is self-sovereign.
  To place this in the political and legal context, autonomy is the right to be self-sovereign.
  It is a right which provides someone the authority to self-determine his or her own life.
  A person who acts autonomously acts according to that individual’s own will.
  There is an inseparable association between someone’s actions and someone’s will.
  A person, and only that person, chooses certain and particular ends.
  The legal philosopher Joel Feinberg states it most succinctly, “I am autonomous if I rule me and no one else rules I.”
  Inherent to this understanding of autonomy is the question of whether someone has the capacity for it.

Granting an individual the right to be autonomous is not necessarily ensuring that the person is autonomous.
  This is because a person must first have the capacity to act autonomously.
  It is undisputed that while autonomy is a feature of persons, it is not a feature every person has.
  To borrow language from the moral and political philosopher Joseph Raz, there is a primary sense and a secondary sense of autonomy.
  The primary sense of autonomy refers to achieving the autonomous life, while the secondary sense of autonomy concerns the capacity for autonomy or the preconditions that are first necessary before a person can achieve the autonomous life.

1. The Primary Sense of Autonomy

The primary sense of autonomy is its achievement.
  When someone chooses to act in a way that is consistent with both the individual’s own will and self-determined goals, that person achieves the autonomous life.
  The autonomous individual discovers projects, goals, and pursuits and chases after them.
  Autonomous persons decide which relationships to develop, building their own personally constructed society.
  Such a person realizes and understands that there are many options in life to choose from, and thoughtfully chooses options in an attempt to accomplish a particular goal or avoid future consequences.
  

Achieving autonomy involves a deep reflection on personal wishes and preferences, and includes having the freedom to choose which ones to follow and which to abandon.
  Gerald Dworkin describes achieving autonomy as the second order capacity to critically reflect on your first order desires and either adopt or attempt to change them.
  Achieving autonomy for Dworkin is recognizing that “I want to buy a new car,” and then critically reflecting on whether I will or will not buy a new car based upon the future benefits and consequences.  As long as I understand that the choice to buy a new car that choice has its own consequences and benefits, and I act to that understanding, I have enjoyed the autonomous life.  

A more meaningful example might be the choice between joining the army and starting a business.  The autonomous man may do either, so long as there are reasons behind adopting one pursuit at the expense of rejecting the other.  Achieving autonomy is having freedom in one’s choices and knowing the reasons for living one’s life.
  “By exercising such a capacity,” Dworkin comments, “persons define their nature, give meaning and coherence to their lives, and take responsibility for the kind of person they are.”
  Raz phrases it in the following manner:
[A]utonomous persons are those who can shape their life and determine its course.  They are not merely recreational agents who can choose between options after evaluating relevant information, but agents who can in addition adopt personal projects, develop relationships, and accept commitments to causes, through which their personal integrity and sense of dignity and self-respect are made concrete.

An important aspect to be drawn from this depiction of autonomy is that it is an internal achievement.  It is an achievement that happens within the person.  The autonomous life is not discerned by looking at what a particular action is, but instead by looking at why that action came to be.
  Autonomy does not depend upon either the success or completion of a particular goal or project but rather upon the underlying reasoning for its pursuit.
  In choosing to start a business instead of joining the army, a person acts autonomously so long as the person has reasons for doing so.  If a person starts a business after contemplating whether the desire to do so is one worth adopting, the person is autonomous.  It is of no matter whether the business succeeds or fails, but simply that the person chose to pursue it.  An autonomous life need not be accompanied by any measure of what may be considered objective success.
  In determining whether a person is autonomous, one must only consider why that person’s life has turned out the way it has.
  The primary sense of autonomy, however, can only be achieved if a person first has the capacity to achieve it.
  An individual must possess certain abilities before the individual is able to choose one life over another.
  This capacity refers to the secondary sense of autonomy.

2. The Secondary Sense of Autonomy

The secondary sense of autonomy is deeply rich and complex.  It concerns the preconditions that are first necessary before a person can achieve autonomy.
  The secondary sense of autonomy recognizes the state of the individual—mental and physical—and that the circumstances of the individual’s life are intricately related to that person’s ability to act autonomously.
  As identified by Raz, a person possessing the preconditions for autonomy has the appropriate mental abilities, independence, and an adequate range of options.
  Of course, these conditions can, and often do, interact.  

a. The Appropriate Mental Abilities

The achievement of autonomy requires that an individual have the appropriate mental abilities.
  Intrinsic to being self-governing is the belief that the self-governing is conducted by the true self.
  To use an illustration, persons who are victims to their addictions to heavy substances do not have the mental capacity to exercise autonomy.  As the novelist and public defender Sergio de la Pava playfully notes, “First you take the drugs then the drugs take the drugs and then the drugs take you.”
  A person driven by an addiction, incapable of acting in a manner inconsistent with that addiction, is not the true self.
  If an individual is incapable of making decisions that reflect the true self, representative of any true desires and goals, then that person does not have the appropriate mental capacity for autonomy.
  

This is also true of the person who is psychologically disabled.
  An autonomous life implies the use of the underlying human quality of 
rationality.
  The ability to rationalize, to make decisions not wholly dependent on emotion or feeling and to use reason as an explanation and driving force, is a natural right humans have.
  It provides the basis for autonomy.
  Not surprisingly, the person who cannot rationalize, the person whose rational functions are prohibited because of mental disability or otherwise, is not able to achieve autonomy.
  

Rationality also requires psychological maturity.
  It is not enough that a person has the potential for mental capacity.  Buried within the qualitative component of autonomy
 is the assumption that the true self, when acting autonomously, will serve its own current or future interests.
  One may not have the psychological strengths to act and make choices consistent with one’s own interests.
  There is a developmental aspect to ensuring that an individual has the appropriate mental ability to achieve autonomy.
  This includes biological and intellectual development, two distinct concepts.
  Biologically, a child may not be able to be autonomous, regardless of whether that child is healthy and intelligent.
  A vivid appreciation of the range of enjoyments autonomy can offer takes maturity and wisdom—maturity and wisdom that an adolescent may not and debatably cannot have.
  It is no coincidence that children provide an apt analogy for the justification of paternalism.

Intellectually, much the same, an adult individual may not be capable of acting consistent with the adult’s own interests due to a lack of knowledge and understanding.
  To use an example as ridiculous as it is precise, the caveman who does not know fire will burn the caveman may choose to touch a torch, even though it would be in the caveman’s best interest to refrain from doing so. 

b. Independence: Positive and Negative Liberty

In addition to the appropriate mental abilities, another precondition to the achievement of autonomy is independence.
  At the outset, it is important to realize that no person can be fully independent.
  The poet John Donne once wrote that no man is an island.
  Every man, instead, is a piece of the continent.
  One can never fully escape one’s social and biological influences.
  It follows that an autonomous person is only part author of one’s life, and autonomy is rather seen as an ideal that is accomplished or achieved to a degree.
  It is not the case that someone is wholly non-autonomous or wholly autonomous.
  In fact, such an ideal is impossible.
  Independence concerns to what degree a person acts autonomously.
  In other words, independence is a sliding scale directly correlated to the degree of autonomy a person achieves.
  The person achieving a high degree of autonomy is highly independent.
  Independence involves positive and negative liberty.
  

The discussion of positive liberty is similar, and runs parallel, to possessing the appropriate mental abilities.  It is the capacity to be in charge of one’s own conduct.
  It is the wish of the individual to be his own master, to create a life and make decisions that depend on oneself and not on external forces.
  As mentioned above, this partly includes being free from addiction and mental obstacles.  It also includes the circumstances surrounding a person’s life.  

Raz notes, “The more one’s choices are dictated by personal needs, the less autonomous one becomes.”
  If a father desires to become a full-time artist but cannot afford to provide for his family unless he works two jobs that prohibit him from working on his art, his life circumstances lessen his independence and thus his ability to live autonomously.  Victor Hugo’s character in Les Miserables, Fantine, becomes a prostitute in order to provide for her daughter, Cosette.
  Although Fantine made the decision to enter into prostitution, she was not exercising autonomy.
  Fantine’s choice depended not on herself, but on the needs of her daughter, as well as on the surrounding circumstances of her life.
 

The second aspect to independence is negative liberty.
  Negative liberty is being free from constraint.  Berlin describes it as “warding off interference.”
  Negative liberty is the protection against intruders, or individuals that infringe upon a person’s independence.
  Whereas positive liberty is associated with self-control, negative liberty is the absence of control by others.
  This is not only confined to the protection of rights under the legal system.  It also involves being free of coercion and manipulation.
  

Coercion diminishes independence, and thereby autonomy, by reducing a person’s options.
  It subjects a person, in a similar fashion to the examples mentioned above, to act in a way that is not according to that person’s own will.
  Independence is replaced by the necessity to comply with another’s demands with the hope of avoiding a horrible consequence.
  A person cannot exercise a significant degree of autonomy under coercion.
  Likewise, manipulation invades autonomy.
  It does not interfere with someone’s options as coercion does, but distorts and perverts the way in which a person reaches decisions.
  It robs a person’s goals and pursuits, eliminating the independence of self-determination and confusing the reasoning behind a person’s choices.
  

c. An Adequate Range of Options

Finally, the secondary sense of autonomy requires an adequate range of options.
  Raz gives two examples to illustrate this point.
  The first example is of a man who falls into a pit.
  Within the pit, the man has enough food and water to keep him alive without suffering.
  He is unable to climb out or call for help, and there is very little room for him to move.
  His options are confined to whether he will sleep now or later, or eat now or later.
  Raz’s second example involves a woman on a desert island.
  On the island she is confronted with a beast who unceasingly hunts her.
  All of her emotional, physical, and psychological faculties are dedicated to survival.
  Her actions are limited by the one superseding goal of remaining alive.

Neither the man nor the woman is autonomous.
  Each case presents a failure in the adequacy of choice.
  Once again, this aspect of the condition of autonomy is connected with the above aspects.  A person has the capacity for autonomy only when there are a variety of adequate options.
  There must be a choice between several good options.
  It is not enough that there is one good option and one bad option, and it is not adequate to have a choice between bad options.
  A man being held at gunpoint, choosing between losing his wallet or his life, is not presented with options that allow him to enjoy autonomy.
  Furthermore, a variety within the options is more important than having a large number of similar options.
  For example, a choice between hundreds of identical suburban homes is not as meaningful as the choice between a suburban home and an urban flat.
  Finally, the options must carry meaning or significance in allowing a person to pursue a personal goal, project, or relationship.
  The autonomous person understands the meaning of one’s choices, and perceives how choosing one option over another will have an impact on any goals.
  

The woman on the island, though she has a variety of options, some of which are likely good, does not have the ability to add significance or meaning to the options she chooses.  Her goals and projects are subverted by her need to survive.  There is no prospect for the self-realization of her goals.
  Without goals, there is no meaning to her choices.  She cannot choose to be unimaginative or out of shape.
  She is not the author of her own life, but instead a character in a life thrust upon her. 

The man and the woman above represent extreme examples.  Ordinarily, individuals enjoy an adequate range of options in at least some aspects of their lives.
  In other aspects of life, however, an adequate range of options is unavailable.
  In such circumstances, a person may not be capable of exercising autonomy.
  This does not mean that person no longer leads an autonomous life.
  As previously noted, autonomy is exercised and experienced to a degree.
  A person does not suddenly become wholly nonautonomous.
  When a person faces a situation lacking an adequate range of options, that person’s ability to act autonomously is affected only in relation to that particular circumstance.
  In other words, the particular circumstance does not contribute to the person’s autonomous life.  Rather, it detracts from it.

B. Autonomy is a Desirable Quality to Have

Because autonomy has value, it is a desirable quality to have.
  As might be suspected, the value of autonomy is as multilayered as its definition.  The difficulty lies in the fact that autonomy is seemingly neutral.
  It is an empty feature, or freedom, waiting to be filled up with choices.
  Since autonomy is the construction of meaning for a person’s life, what makes an individual the particular person that this person is, autonomy is a “relatively contentless notion.”
  This is, of course, because there are innumerable ways to give shape or meaning to one’s life, none of which are necessarily better than the other.
  There is no denying that certain lives are more admirable than others, but autonomy assumes and respects that persons choose their own values, assigning more or less worth to personal projects, regardless of whether they are publicly admirable.
  Perhaps, it is this very nature of autonomy, neutral and detached, that makes it so desirable.  

Much of the modern relevance of autonomy was born of the political revolutions of the seventeenth and eighteenth centuries.
  The American colonies sought to overthrow absolute monarchies and replace them with establishments based upon the consent of the governed.
  The shift in political theory came to focus on the individual, possessive of certain natural rights, and a government that ensured and protected those rights.
  Liberal democracy saw autonomy as an ideal, and it structured a government and legal system that best accomplished that ideal.
  The modern system of government is one of liberty.
  Persons choose to live in accordance with rules that they assign themselves, or rules that they choose to abide by.
  By doing so, persons consent to a moral doctrine experienced on the individual, social, and political level.
  

For these reasons, valuing autonomy can lead to a form of moral pluralism.
  In other words, valuing autonomy, in and of itself, means that one must value a range of options that may or may not be morally compatible.
  Such a view is only consistent with moral pluralism.
  This is because, under this view, autonomy is morally good despite whether the autonomous person chooses good or evil.
  At the very least, autonomy acknowledges that moral values are not the same and reserves to a person the right to choose one over another.
  Bradley Wendel has identified that there are a wide range of meaningful moral options to choose from in our liberal system.
  In recognizing that, one also must recognize the value of autonomously choosing them.  When viewed in this light, autonomy could be said to have intrinsic value.  

There is reason to believe that autonomy is intrinsically valuable.
  Something has intrinsic value when it is good for its own sake.
  Autonomy means exercising self-determination, and being recognized as an individual who makes and determines one’s own destiny.
  This enables a person to form self-respect by gaining the respect of others.
  Because it is closely linked to many desirable qualities unique to human potential—like creativity, risk-taking, formulating and adhering to principles, and responsibility—autonomy is good in and of itself.
  In one regard, it is intrinsically valuable because it is a quality of humans, and a feature that furnishes human dignity and respect for each other and ourselves.
 

This notion, that autonomy is intrinsically valuable, however, is far from universal.  Many philosophers believe that autonomy has no intrinsic value.
  Raz gives special attention to limiting the ideal of autonomy to morally acceptable decisions.
  He presents the question of whether it is morally preferable to let people autonomously choose wrong or be forced into choosing right.
  Using the reasoning that it is morally worse for someone to choose evil on his own accord than be coerced into evil, the latter may be concluded.
  

Those who disagree that autonomy has intrinsic value assign to it an instrumental one.
  Something is instrumentally valuable because it leads to other good things.
  Autonomy has instrumental value because it is probable that it leads to good results and individuals take pleasure in the process.
  People will gain more satisfaction out of their lives if they shape it themselves, partly because, if for no other reason, people are generally best situated to act according to their own interests.
  Furthermore, there is something satisfying and pleasing about determining one’s life and reflecting and choosing among preferences.

Despite the controversy surrounding the value and quality of autonomy, there is no doubt that it is valuable, in a more or less degree.
  This is especially true in the American legal system.
  The American legal system strives to provide autonomy to individuals by protecting them from the interference of others, and equipping them with means to pursue projects and accomplish goals.
  That each person understands autonomy as a desirable quality to have is fundamental to the way citizens treat each other in a liberal democracy.
  If people value autonomy, then they value that there are many ways in which a person will define meaning in life, many endeavors in which a person can choose to engage in, many goals in which a person can seek to accomplish, and many relationships a person can choose to appreciate.
  If people acknowledge this, then they give weight to how a person defines meaning in choosing how they personally act.
  Mutual respect for autonomy leads to mutual respect for each other.

III. Client Autonomy and the Attorney-Client Relationship

A. The Autonomy Assumption

The attorney-client relationship is often characterized as an agency relationship, in which the client is the principal responsible for determining the goals and objectives of the representation, and the attorney is the agent facilitating and assisting the client in obtaining the client’s goals.
  Many recognize client autonomy as the cornerstone of this agency relationship.
  In Charles Fried’s classic article, in which he likens the attorney-client relationship to a friendship, he states that the lawyer “acts in [the client’s] interests, not his own; or rather he adopts [the client’s] interests as his own.”
  Fried’s analogy to friendship establishes a relationship in which the attorney finds a client with matching moral goals, to a certain extent, and carries on a moral dialogue with that client.
  In the process, the attorney gives special attention to the subjectivity of his client, adopts the client’s interests as his own, and ultimately “helps to preserve and express his client’s autonomy” in relation to the legal system.
  Similarly, Sylvia Law has argued that attorneys serve clients, enhance their individual autonomy and self-control, and encourage clients to know and control their options and lives.
  Law maintains that attorneys have the special ability to enhance the autonomy and self-control of their clients.
  Finally, Stephen Pepper, in his classic thought-provoking essay, argues that autonomy serves as the root justification for an amoral ethical role for attorneys.
  Pepper defends attorney amorality on the principle that law is dedicated to protecting and increasing autonomy, and attorneys are the means by which an individual accesses the law, discovers its benefits of autonomy, and is assisted in exercising those benefits.
  Pepper’s argument is structured on the following three premises: (1) the law is intended to be a public good which increases autonomy; (2) increasing individual autonomy is morally good; and (3) in a highly legalized society such as ours, autonomy is often dependent upon access to the law.

Attorneys have the special role of providing access to the law.
  Attorneys also have specialized skill and knowledge, which enables them to assist individuals in executing their goals within the legal system.
  In doing so, attorneys are increasing individual autonomy and providing a societal good.  As Webb pronounces it, “lawyers are an essential corollary to any meaningful self-determination.”
  The lawyer’s function is to ensure, in a neutral way, that a client is afforded all the liberties the law provides.
  Monroe Freedman adds that the law exists to protect a client’s autonomy, and without the help of an attorney, an ordinary person cannot  exercise the autonomy in which the system of law entitles that individual.
  Therefore, a lawyer’s commitment is first and foremost to the client’s autonomy.
  Lawyers have the unique task of being neutral legal helpers that assist citizens in gaining access to the law.
  Freedman suggests that for a lawyer to act professionally, and even morally, the lawyer must maximize his client’s autonomy and advise clients of all of their legal rights.
  Doing anything less would be depriving the clients of their autonomy.

The missing component in each of these is a comprehensive understanding of autonomy, and a close examination of what enhancing it entails.  Law merely assumes, given the special role of attorneys, that the client’s autonomy is being increased.
  In the same vein, along with being criticized for a variety of other limitations,
 Fried’s “friend” model equates pursuing the subjective interests of a client with expressing or enhancing the client’s autonomy,
 which fails to address the complex and demanding nature of autonomy.  Pepper also lends more attention to why autonomy is a foundational value that justifies amorality, than if indeed an attorney enhances it.
  These arguments represent the common trend of the legal profession to overlook the extensive and demanding nature of autonomy.
That autonomy serves as the very cornerstone of the modern attorney-client relationship has, to a large extent, been wrongly taken for granted.  The subject of if and how it is a feature of the relationship has not been addressed adequately, and contrary to what has been assumed, an accurate portrayal of client autonomy reveals a relatively minor role.  The tall tale of autonomy is greatly overstated.

B. The Attorney-Client Relationship

It is not necessarily obvious where client autonomy fits in the attorney-client relationship.  Identifying its place becomes even more difficult when viewing an accurate account of the typical attorney-client relationship.  As David Wilkins points out, traditional legal ethics discourse rested on many assumptions about the typical interaction between a lawyer and a client, assumptions that lacked accuracy.
  The traditional view presumed a relationship between an unsophisticated, individual client, and a skilled, dedicated solo practitioner who zealously represents that client within the bounds of the law.
  This traditional view, however, was oversimplified and incomplete.  It conveniently categorized all attorneys and clients as the same.  In actuality, there are notable and dramatic differences depending on the nature of the relationship and the circumstances of the representation.
  As a consequence, client autonomy within the attorney-client relationship may not be characterized in a general manner.  Its role depends upon the circumstances of the representation and cannot be made into a blanket assumption.  One cannot assume that lawyers who represent corporate clients enhance autonomy the same way that lawyers who represent individual clients do.  In either case, however, common ground may be found in client decision-making.  

One of the primary functions of the professional attorney is to counsel and advise the client, so that the client may make informed decisions regarding the client’s legal objectives and goals.
  Since autonomy is an internal achievement
 in which its success revolves around having reasons for choosing to pursue an objective and having reflected on those reasons,
 an informed decision does not necessarily imply that it is an autonomous one.  

The challenge of client autonomy consists in the manner by which an attorney advises the client so that in the decision-making process, the client is not merely informed, but also autonomous.  Lawyer advice must carefully be catered to ensure the client is informed in choosing how to accomplish the client’s goals, and also that the client is the master of those choices.  It is worth noting that it has not always been the case that attorneys favor the client’s autonomy when regarding client decision-making.  In 1974, Douglas Rosenthal addressed this subject in a book titled Lawyer and Client: Who’s in Charge.
  Rosenthal compared the success of two very different, and at the time highly controversial, views of the relationship between a professional and a client.
  The traditional model, as Rosenthal phrased it, followed the observation of Alexander Pope, “A little learning is a dangerous thing.”
  The professional is the guiding doctor, and the client is the cooperating patient.
  The rationale behind the traditional model is that the professional is skilled and trained, possessing extensive knowledge of an extremely complicated subject, while the client is incapable of actively and meaningfully participating due to the client’s limited understanding.
  The traditional model affirmed a form of paternalism in which the client’s best interests were served by allowing the professional to take full charge of all decision-making, and the client to sit back and defer, consent, and cooperate with the professional.
  Rosenthal also discussed a different participation model.
  This model was based upon a collaborative relationship in which the professional and the client shared an equal status and were equally engaged in the process.
  Through an intense empirical study of personal injury cases, Rosenthal found that the cases in which the client was actively involved resulted in notably better outcomes.
  At the very least, Rosenthal’s study eliminated the myth that a layman client cannot effectively make choices in the client’s own interests.
  Indeed, the study broadly demonstrated that laymen, when educated about the relevant matters, add positive contribution to problem solving, even if it deals with a personal issue.

Since Rosenthal’s book, there has been much literature contributing to the topic of attorney counseling and client decision-making.
  Most of it favors collaborative and client-centered approaches, bent on enhancing client autonomy.
  Marcy Strauss proffered a revised attorney-client relationship model dedicated almost exclusively to preserving and enhancing client autonomy.
  The emphasis was placed on client decision-making in and over all aspects of the lawsuit.
  This proposed revision to the attorney-client relationship has evolved into what is called the client-centered model, a model particularly emphasized in clinical methodology.
  The client-centered model stresses the importance and vitality of having clients actively participate in the discussion of the client’s problems, possible solutions, and ultimate decisions.
  The client-centered approach strives to achieve maximum satisfaction for the client, making every reasonable effort to accede to the client’s ends and means in the representation.
  The relationship is distinctly client dominant, yielding to the client all primary decision-making power, and disregarding the consequences of the client’s wishes.
  The purpose is to attain the autonomy, dignity, morality, and intelligence of the client.
  

The crux of the client-centered model hinges on a dedicated attorney, advising a layman client in a manner that facilitates active and effective engagement in the decision-making process.
  First and foremost, this entails a duty to inform the client of any and all relevant law.
  Pepper extends this duty to all attorneys, regardless of their commitment to increasing individual autonomy.
  It also entails active and ongoing client communication so that the attorney has a comprehensive grasp of the client’s exact goals and interests.
  Finally, it entails releasing the client to make a decision that is independent of all coercion, manipulation, and even excessive influence on the attorney’s part.

To synthesize the above paragraphs, the role of client autonomy in the attorney-client relationship is an active one.  It requires a faithful, extremely conscientious attorney that unfailingly presents all the important and relevant information necessary for a layman client to make an informed decision, and does so in a neutral manner that avoids coercing, manipulating, and even influencing the client to make a decision that is not sufficiently independent of the attorney’s.  This is no mean achievement.

IV. The Conceptual and Transactional Problem with Autonomy

A. The Conceptual Problem

There are two inherent problems when it comes to client autonomy and its assumption—a conceptual one and a transactional one.  First, there is a conceptual problem.  As previously stated, achieving autonomy is an internal achievement, and it depends on the autonomous individual.
  In the words of Raz, “it is the special character of autonomy that one cannot make another person autonomous.”
  A horse can be brought to the water, but not be made to drink.
  While a person may appear to be leading an autonomous life, it is the internal reflection and reasoning that makes a person’s actions, goals, and projects autonomous.  Autonomy has little to do with carrying out the projects of an individual.  Rather, it concerns how the person reached the conclusion to pursue a particular project.  To make this relevant, a client seeking representation will not necessarily achieve autonomy if the attorney assists the client in making an informed decision regarding the client’s legal options.  The client must be the one to reflect on why the client desires to take one legal avenue over another, and have reasons on which the ultimate decision is based.  The attorney cannot perform this task for the client.  The attorney may, however, put the client in the best situated position to do the task.  This involves more than simply refraining from coercion and manipulation.

While Raz is firm on the issue that one can be autonomous only if one determines to do so by oneself, Raz does accept and promote that others can help in securing the preconditions of autonomy.
  Raz is referring to autonomy in the secondary sense, including the conditions of mental ability, independence, and an adequate range of options.
  Furthermore, Raz compels everyone to help secure these preconditions.
  Thus, while an attorney cannot—that is, it is conceptually impossible for an attorney to enhance a client’s autonomy in the primary sense of achieving autonomy—an attorney can help in assisting a client to create and develop the inner capacities necessary for a person to act autonomously.
  

This could include developing the cognitive abilities of a client, the power to absorb information about the law, understand the consequences of legal decisions, and develop the type of reasoning capacity useful to solving legal problems.
  It could also include creating or advising an adequate range of options that a client could choose from.
  Obviously, it is neither expected nor constructive for an attorney to go beyond assisting a client’s legal problem and essentially provide a client with a law school education.  There is something to be said, however, about an attorney helping a client understand the legal issue in a manner sufficient for the client to make an informed decision.  In addition, an attorney can certainly inform a client of all the options, detailing the pros and cons of each and thereby helping in that particular sense.  Finally, an attorney can advise and assist a client in effectively exercising those options to the client’s advantage.  

The gist of the conceptual problem is that an attorney is confined only to helping her clients secure the secondary sense capacity for autonomy that can, but does not always, lead to the autonomous life.  A very weak thesis remains in that attorneys, at best, can help direct their clients to that stage of autonomy without ever being able to ensure they act upon it.  What makes this weaker, still, is that every layperson can do the same and even has such a duty.

No one can make another person achieve autonomy.
  Attorneys are no exception.  However, everyone has a duty to help secure the secondary sense of autonomy for each other.
  This is not a duty unique to attorneys.  The concern is that legal ethics has assigned to autonomy a moral weight that would suggest attorneys are exceptionally situated to increase autonomy for their clients.
  In addition, the implication is that such a moral capacity exists because of their role as attorneys and their specialized skill and knowledge.  To put it another way, the position of an attorney implies a supererogatory function, a moral function going above and beyond the call of duty, when it comes to advancing autonomy.  It would be one thing if client autonomy was treated as an ideal that attorneys ought to pay attention to.  Instead, it is treated as a quintessential moral argument that defines and justifies attorney amorality.
  Since all people have the duty of securing the preconditions of autonomy,
 there is nothing morally special about attorneys’ participation in this duty.  To claim otherwise is to exaggerate the role of autonomy in the attorney-client relationship.  Unfortunately, this has been the lot of moral and legal theory, inaccurately portraying and overstating autonomy.

One might counter, considering the above, that while the argument from client autonomy is significantly diminished, it is by no means destroyed completely.  The rationale being that within the context of the legal system, only a lawyer has the knowledge and ability to help secure the preconditions of autonomy.
  Even if making a person autonomous is conceptually impossible, and securing the preconditions of autonomy is the duty of everyone, not everyone is poised to secure the mental ability, independence, and adequate options for someone facing the legal system.  In fact, such a duty may be exclusive to attorneys.  Therefore, even though it is only the secondary sense of autonomy, it is still the special function of lawyers to preserve and increase it.  While this argument has potential, it is painstakingly undermined by the second problem associated with client autonomy and its assumption—the transactional problem.

B. The Transactional Problem:

1. In Securing the Appropriate Mental Abilities

The transactional problem concerns the reality that attorneys rarely succeed in securing the secondary sense of autonomy.  First, consider the transactional problem when it comes to assisting a client to develop the appropriate mental abilities.  As stated above, an attorney cannot give a client a law school education.  The information and context must be succinct and precise.  Even assuming that an attorney does an exceptional job of explaining the legal concepts to the layman client, it is still highly probable that the client will not fully understand and appreciate the information.  The law can be extremely difficult to understand, even for a professional.
  The client may be apathetic to learning the law and disinterested in being included in the decision-making process, much less coming to a comprehensive understanding of the legal issue.  In addition, the client may be more concerned with achieving the client’s financial, political, or social interests than understanding the law involved in achieving them. 

There are additional time and financial constraints.  Explaining the law—especially when dealing with complex issues—takes time—a lot of time.  A lawyer does not always have the time, nor does the client have the finances, to help secure the appropriate mental abilities for an informed decision-making process.
  Arguably, it is even inappropriate for a professional to afford the time to do so.
  In the same vein, the legal profession is fraught with market-based pressures that even well-intentioned attorneys cannot always escape.
  In his book, Lawyers in the Dock, Richard Abel richly chronicles the professional lives of six attorneys who fell into a trap of professional misconduct and wrongful lawyer behavior.
  What is so fascinating and alarming about his six case studies is that the studies involve hardworking, good-natured attorneys who simply could not keep up with the demands of their otherwise successful careers.
  Abel’s book shows that well-intentioned attorneys unintentionally violate the rules of professional conduct.
  The culture, competitiveness, and overreaching goals of the legal profession leave little time for attorneys to reflect on whether they are adhering to the rules of professional conduct.
  Indeed, these goals leave even less time for the type of conscientious reflection necessary to secure the appropriate mental abilities of a client.  

Considering all of the above, it is extremely difficult and unlikely for an attorney to help a client secure the mental capacity for the exercise of autonomy.  Adding to this difficulty, there are psychological and emotional obstacles.  A client seeking legal representation could be experiencing a traumatic event.
  For example, the client may be charged with a felony, going through a divorce, or being sued for a substantial amount.  The trauma may have such an effect that the client is incapable of making rational decisions, ones within the client’s best interest and not driven by emotions and feelings.
  William Simon, in his article discussing lawyer advice and client autonomy, illustrates this point by comparing it to an experience he had with his pediatrician.
  Simon’s two-month-old son needed a vaccination that contained the small probability of an adverse reaction.
  Simon felt paralyzed.
  The stress of deciding whether his child should receive the vaccination was a matter so deeply personal and emotional that he felt incapable of thinking rationally about the circumstances.
  He wanted to defer to the doctor’s wisdom because he did not believe he could make the correct decision.
  There is no doubt that many clients face the same dilemma.

2. In Securing Independence

Secondly, transactional problems obstruct securing the precondition of independence.
  Apart from how a trauma may affect a client’s independence, there are transactional problems, both voluntary and involuntary, in the way that an attorney presents information and options to the client.
  Moreover, there are institutional barriers that also limit securing the independence of a client.

Independence as a precondition to autonomy is invaded by coercion and manipulation from others.
  An individual lacks independence when decisions are made, not according to that individual’s own interests and preferences, but due to external forces.
  In the most offensive cases, the attorney is the powerful, paternalistic master that coerces the client to make decisions according to the attorney’s interests.
  Such an attorney will also manipulate the client for purposes of the attorney’s own financial or social gain.
  Clearly, the attorney is maliciously invading the independence of the client.
  

There are also cases in which an attorney nonmaliciously, though still voluntarily, invades the independence of a client.  Ann Southworth conducted a detailed empirical study about the views and practices of lawyer-client decision-making.
  Specifically, Southworth found that attorneys involved in legal services and law school clinics, essentially attorneys concerned with poverty law, were disinclined to attempt to secure any sort of independence for their clients.
  Poverty law attorneys reported that their clients almost never become involved in forming strategies or participating in the decision-making process.
  These attorneys explain that their clients have “no idea what to do” when confronted with a legal problem, and wholly rely on their attorneys to solve the problem for them.
  They further report that their clients’ interests, because of their intellectual, financial, and social vulnerability, are only served by a paternalistic model of lawyering.
  They believe securing client independence and autonomy has a harmful effect on these clients and ought to be discouraged.

A lawyer’s failure to secure the independence of his client is not always voluntary.
  Sometimes the attorney is trying to genuinely establish independent client decision-making.  Unfortunately, the attorney may not fully escape involuntarily invading his client’s independence.  Simon soberly admits that the gap between approaching lawyer advice with a paternalistic or autonomy enhancing mindset is not as wide as one might hope.
  Simon identifies the great difficulty in presenting information to a client in a neutral way.
  Even when an attorney gives special care to the way the attorney presents information, there remains a substantial risk that the attorney will inadvertently influence or manipulate the client.
  It is extraordinarily difficult for attorneys to present options, void of their own influence, even when set on doing so.
  The order in which options are presented, the emphasis and time dedicated to explanation, the details and expressions an attorney uses, and things buried in the attorney’s subconscious have a negative effect on a client’s independence.
  Robert Gordon argues that corporate lawyers “influence their clients to some extent, whether they want to or not.”
  Corporate lawyers do this simply by the manner and setting in which they present advice, by plainly submitting to company norms, or by changing company culture with the exploitation of certain leverage points.
  Lawyers devoted to securing the independence of their clients face an uphill battle.  Much of the struggle to do so is, at the very least, unknown, and at the very most, entirely outside of their control.

Finally, the legal profession as an institution has its own interest in limiting client independence.
  Gordon discusses the ideal that lawyers, in the greater pursuit of maintaining an effective and functioning pluralist society—a healthy society—must retain some independence as professionals.
  In addition to their clients’ interests, lawyers ought to support the interests of the general public, “even when doing so hurts their clients.”
  The sacrifice made to the particular client’s interests is justified, and required, in order for a society to operate well.
  Gordon adds, in another article, that the legal-social framework is a common good, a common good that a selfish individual could destroy for everyone if a lawyer is not careful.
  This is especially relevant when applied to corporate clients who might try to abuse the system of law and use their lawyers to achieve goals that are not within their legal rights.
  In such a situation, the legal profession would strive to prevent independent decision-making, and influence the client to act in a manner consistent with the common good.  This may be the morally preferable option, but it is nonetheless incompatible with securing the independence of client decision-making.

3. In Securing an Adequate Range of Options

Lastly, an attorney has little control over securing an adequate range of options for a client.
  An adequate range of good options is not always in the cards.  It is not enough for a client to have a choice among several bad options, or even between one good option and one bad option.
  A client must have a choice between a variety of good options to enjoy an autonomous life.
 

There are occasions when a client seeks representation that will involve an attorney presenting several different good options.
  For example, if the client desires to form a partnership, start a business, negotiate a deal, or adopt a child.  The attorney informs the client how best to go about the endeavor, and presents the several options, as well as different benefits and risks.
  Such a situation is probably most common when representing corporate clients and wealthier individuals.

In large part, however, the client is not faced with a variety of good options.  Instead, the client has retained counsel because the client faces a problem.
  The attorney only has the occasion to inform the client which option is the best option among several dissatisfying choices.
  For example, a divorce attorney has to advise the client about different options in splitting up assets or parenting time.  A client facing eviction is provided different defenses or maybe told to find a new place.  Even plaintiff attorneys seeking damages for their clients are merely providing options derived from a very traumatizing experience, options that are hardly good in comparison to the event not occurring.  The same can be true in the corporate sphere where high stakes litigation is common.
  Attorneys in such situations advise about settlement options or the risks of enduring a painstaking trial.
 

An adequate range of options means clients have several good options, and they are aware of those options and the meaning of their choices among them.
  The above circumstances are neither adequate, nor provide an opportunity for clients to understand the meaning of their choices.  When faced with a difficult legal problem, a person is not striving to achieve a goal.
  The client is often struggling to avoid possible consequences.
  Informing the client in these cases is not securing an adequate range of options.

The common objection might be that no one expects an attorney to provide an adequate range of options.
  Instead, the attorney’s role involves enabling the client to make the best of the hand the client has been dealt.
  The most talented attorneys discover creative and inventive options for their clients,
 but they cannot simply erase an unfortunate event.  It might also be argued that since autonomy is an ideal experienced only to a degree,
 one unfortunate event does not eradicate a client’s autonomy. 

This objection only affirms the transactional problem.  It acknowledges that attorneys are incapable of enhancing autonomy for some of their clients.  This is not intended to suggest that a client is no longer leading an autonomous life.  Rather, it reveals that some legal issues present circumstances that do not contribute to an individual’s achievement of autonomy.  In those circumstances, it is impossible for the attorney to increase a client’s autonomy.  Securing an adequate range of options is a rare accomplishment for the average attorney.

V. Deflating Autonomy

The conceptual problem, on its own, significantly undermines the value of autonomy as a moral argument.  An attorney is limited to helping secure the secondary sense of autonomy, which is a duty that everyone has, and is neither unique nor morally special.  Because everyone is capable of helping others secure these conditions, then the moral justification would equally apply to all individuals.
  In other words, anyone and everyone would be justified in acting immorally if for the purpose of securing the preconditions for autonomy.  Granted, an autonomy-valuing society does entail a form of moral pluralism,
 but it would be ridiculous to argue that all immoral and wrongful conduct is justified in the name of securing another’s capacity for autonomy.  Such a case is really not too far off from the current status of autonomy invoked in legal ethics.
  

A weaker argument then becomes that attorneys alone have the special duty of securing the preconditions of autonomy within the system of law.  This, however, is undermined when embracing the greater, more serious, transactional problem.  Attorneys are rarely successful in securing even the secondary sense of autonomy for their clients.
  An attorney may never accomplish this duty, which all persons have.  The cases in which an attorney can and does help set the background stage for autonomy are rather the exception than the rule, and they rely on a variety of events, some within the attorney’s control but many outside of it.
  The distasteful conclusion is that attorneys are lacking in this area, and are certainly not morally praiseworthy.

Recognizing the conceptual and transactional problem sheds light on the demanding nature of autonomy.  More specifically, it reveals that the argument for autonomy fails almost entirely on the theoretical level and faces dramatic limitations in practice.  Even as aspirational, autonomy plays an insignificant role in the attorney-client relationship.  This deflated role is duly troubling because autonomy serves as a profound piece to the understanding of attorney morality.
  By wrongly exaggerating the extent to which it is a feature of the attorney-client relationship, the strength of its moral weight is thrown into jeopardy.  To put it bluntly, celebrating client autonomy as a moral justification is specious.  To take its limitations seriously means a new dialogue in legal ethics, one proceeding with caution.  

This paper contends that client autonomy is not a moral justification, but it is nonetheless a value each professional should be committed to.  

A. Deflating the Moral Argument of Client Autonomy

As a moral justification, autonomy is dissatisfactory and inadequate.  When Pepper first used client autonomy to defend the amoral role of attorneys, it was presented as a catch all justification for lawyer morality.
  Providing access to the law, according to Pepper, is inherently an autonomy-enhancing act.
  Therefore, attorneys, because they increase autonomy, are justified in acting immorally because they are contributing to an overall moral good.
  Pepper has since clarified his argument.
  The focus has shifted from being justified in acting immorally, to not being morally responsible for the client’s autonomously chosen conduct.
  While the distinction is subtle, it is important.  In the first, an attorney acts only on behalf of the wishes of the client.
  The attorney is neither conscious of personal morality, nor thoughtful of the client’s.  In the second, the attorney is morally conscious and engages in a moral dialogue with the client.
  In fact, the attorney has ethical obligations to counsel the client as to whether a certain action is right.
  If the client has a legal option that, in the attorney’s view, is morally wrong or at the very least is inconsistent with justice, the attorney must clarify that to the client.
  In the end, however, it is the client’s ultimate decision what to do—and the attorney must honor that—and thus it is the client who is morally responsible for the conduct.
  The lawyer is responsible for ensuring that the client knows the conduct is morally wrong, but not responsible for the morally wrong conduct.
  Still, this view is not prudent enough.

Pepper’s suggested method of moral dialogue seems to be correct, but the workings of client autonomy remain overstated and taken for granted.  The argument continues to assume that the client’s actions, after engaging in a moral dialogue with the attorney, are autonomous.
  The conceptual and transactional problems declare otherwise.  In this method of moral counseling, the attorney would have to effectively secure the appropriate mental abilities, independence, and adequate range of options for the client.  To be exact, the client must fully understand the consequences surrounding a decision to act.  The client must have sufficient independence from the influence of the attorney’s moral opinions and advice.  Finally, a variety of different options, all of which are good, must be made available to the client.  Even in the rare chance an attorney is able to secure all of that, the rarer chance that it is even within the attorney’s control, it is by no means certain the client will achieve autonomy.  In all respects, it is more likely the client will not.  Therefore, it can hardly be said that the attorney is free from moral responsibility.  

To illustrate with a common legal ethics example, consider the valid debt that has passed the statute of limitations period.  The debtor is a wealthy businessman who can easily pay the debt.  The creditor, however, struggles financially to survive.  The attorney, being mindful of both the statute of limitations defense as well as the debt’s validity, fully explains the options to the client.  The attorney reveals that the statute of limitations bars the creditor from enforcing the debt.
  The attorney further counsels the client that utilizing this defense would impose an unfair harm on the creditor who, after all, is owed the money.  The client fully understands the options, and the moral and legal consequences associated with those options.  Further, the attorney has not interfered with the client’s independence by imposing the attorney’s own opinion.  It would seem the decision, resting solely on the client, of whether to avoid paying the debt is an autonomous one.

To the contrary, a truly autonomous decision in this example may not be possible.  The client may dislike both of the options.  The client may believe that paying the debt is the morally right thing to do, but nonetheless is a financially bad option.  On the other hand, the client may not want to use the statute of limitations defense because the client believes it would be immoral, despite the fact that it is financially better.  In this scenario, the client is not really in a position to act autonomously.  The client is not presented with an adequate range of options.  The client is left with insufficient options to embark on the process of reflecting on and developing reasons for choosing one option over the other.
A critic would point to the fact that the client freely made a decision without the attorney’s interference.  Even if the client does not like the choices, the client still chose one over the other.  This mindset wrongly equates autonomy with negative liberty, being free from the control of others.  Autonomy is more demanding than that.  It requires that the individual has available several adequate options and chooses one option after reflecting and providing a reason for doing so.
  While the client may have a reason as to why the client ultimately chose to avoid paying the debt, this choice does not contribute to the client’s otherwise autonomous life.  It is instead a hiccup on the autonomy continuum.

The attorney in this scenario is in no position to secure the preconditions of autonomy.  Due to the inadequacy of choice, enhancing the client’s autonomy is impossible.  Therefore, from a moral standpoint, the attorney would not be free from moral responsibility.  If the client asks the attorney to draft the legal document to dismiss the debt, the attorney is not justified in doing so on the grounds that the attorney enhanced the client’s autonomy.  Indeed, the attorney did not.
This example may seem crass, especially when conceding that autonomy is an ideal, but it accurately demonstrates the considerable limitations an attorney faces when it comes to advancing client autonomy.  The complications visible here represent only a fraction of the reality.  In some circumstances, an attorney will not be able to enhance a client’s autonomy even when the attorney makes a conscientious effort not to interfere with it.  If this is taken seriously, the moral argument for autonomy is almost entirely deflated.
B. Client Autonomy and Professionalism

From this deflated position, the function of client autonomy properly emerges not as a moral justification, but as a value an attorney becomes committed to when entering the profession.  The system of law affirms that autonomy is both important and valuable.
  The law is intended to be both an instrument by which citizens may exercise autonomy and also a guardian that protects it.
  Citizens who subscribe to this legal system are expected to respect the autonomy of others, to let others choose freely their own individual values and self-determine their own individual goals.
  One of the responsibilities an attorney has when entering the profession is striving to secure and protect client autonomy.
  

In Wendel’s book, Lawyers and Fidelity to Law, in which he defends, as the title suggests, ethical duties centered upon allegiance and diligence to the purpose and political legitimacy of the legal system, he makes a similar point.
  Wendel reintroduces autonomy from a political standpoint instead of a moral one.
  Wendel’s argument for client autonomy relies on the political values of “liberty, equality, and the rule of law.”
  Instead of a moral notion, the emphasis is placed on ensuring that one’s autonomy is not limited unless on the grounds of objective and impartial rules, ones which openly limit autonomy for everyone, and only for worthwhile purposes.
  Under this view, autonomy means allowing clients to freely exercise their legal entitlements without the attorney’s interference.
  Wendel’s position on autonomy contributes to his holistic account of loyalty to the law, and he is careful not to color outside the lines.  

Accordingly, client autonomy is only relevant within the legal framework when choosing to exercise a legal entitlement.
  Wendel urges client autonomy to the extent that he discourages a lawyer from interfering with a client’s choice to exercise a legal right that results in morally wrongful conduct.
  The client is the primary actor, and the lawyer must refrain from inflicting personal morals and values onto the client.
  Eli Wald and Russell Pearce have exposed a possible shortcoming.
  Wald and Pearce present an example in which a client wants to put together a deal and is given the option between two plans.
  Under plan A, the client will receive $1.5 million.
  Under plan B, the client will receive $2 million, but will impose moderate costs on innocent third parties for which the client will not be legally responsible.
  If the client wants to maximize profits and also follow the law, how should the lawyer advise the client?
  Wald and Pearce worry that Wendel’s view is agnostic on the issue; Wendel affirms this is true.
  It is the client’s decision, and the attorney must respect that and refrain from imposing the attorney’s own self-righteousness on the client.
  While both Pepper and Wendel agree that the lawyer is not morally responsible if the client chooses plan B, Wendel differs from Pepper on the subject of moral counseling.
  Wendel disagrees that the attorney has any obligation to discuss the attorney’s own moral opinions with the client.
  The attorney is hired to distinguish between lawful and unlawful conduct, not moral and immoral conduct.
  Wendel is using autonomy in its political sense, not its moral sense.

Wendel takes a more grounded position on autonomy by confining it to the political context, but rather than requiring attorneys to strive after securing the autonomy of their clients, he argues they must simply avoid actively interfering with it.
  By framing client autonomy as a value in professionalism, this Article is careful not to overstate its role within the attorney-client relationship, but also not to undermine its importance within the legal system.  The expectation of professionalism is that attorneys will strive to secure the preconditions of autonomy for their clients, even with the knowledge that they have very little power to do so.

Attorney professionalism, as understood in this Article, regards an ideal, one in which each member of the bar becomes committed.  As an ideal, professionalism primarily concerns morals, though it also concerns occupational and educational responsibilities.
  Professionalism refers to the ethics of character, the importance of virtues, and the image and spirit of the noble lawyer.
  The professional ideal recognizes that attorneys have moral obligations that ordinary people do not.
  Among these are obligations to their clients, to the system of law, and to the public.
  Each professional commits to these obligations.

While the notion of professionalism is partially vague, it is not altogether indefinite.  The legal profession and its members define many of the moral obligations which compose the professional ideal.
  The Model Rules of Professional Conduct, for example, serve as both regulations as well as moral guidelines.
  In some circumstances, the Rules clarify how a lawyer must act, and in others they provide guidelines for how a lawyer should act.
  To use an example, every attorney is committed to volunteer service.
  Specifically, the Model Rules state that every attorney should aspire to provide fifty hours of pro bono legal services.
  Similarly, so must an attorney aspire after client autonomy.

Striving to secure the preconditions of client autonomy is one of the obligations, one of the commitments, a professional has.
  Jack Sammons, in his book Lawyer Professionalism, argues that professionalism may be boiled down into one thing—meaningful participation.
  Sammons defines meaningful participation as the process by which clients are able to reflect and become involved in their legal problems.
  A lawyer helps the client understand the options and involves the client in each step of choosing those options, ultimately allowing the client to be the author of the client’s own life.
  Sammons is referring to client autonomy.  

C. Applying the Professional Value of Autonomy

This Article began with a detailed and systematic account of the meaning and value of autonomy, revealing its demanding nature.  It then demonstrated the difficulty an attorney faces in trying to advance it.  Specifically, there are conceptual and transactional problems that limit an attorney’s ability to enhance client autonomy.  Finally, this Article argued for a deflated role of client autonomy.  Instead of a moral justification, it argued that striving after client autonomy is a professional responsibility in which each attorney should be committed.  This section illustrates what this means within the context of the attorney-client relationship.  Using the case of Mrs. Jones
 as an example, this section explains how an attorney may strive after securing the secondary sense of autonomy.

William Simon wrote about the struggles he encountered in trying to advance the autonomy of his client, Mrs. Jones, who faced criminal charges.
  Mrs. Jones was an elderly African American woman who lived in Boston.
  She belonged to a predominately black, lower middle class neighborhood.
  She was charming, liked, and respected in her community, and in sixty-five years had never had a run-in with the law.
 
She was charged with leaving the scene of a minor traffic accident without identifying herself.
  A younger white woman, Mrs. Strelski, had complained to the police who had taken her at her word.
  Contrary to the story Mrs. Strelski told the police, Mrs. Jones insisted that she did remain at the scene to identify herself.
  In fact, Mrs. Strelski was the one who sped off without stopping, and this was after she caused the accident by rear-ending Mrs. Jones.
  Mrs. Jones’ version of the story was confirmed by the chipped paint and dents on each of the women’s cars.
 

The facts seemed to be on Mrs. Jones’ side.  In addition, the procedure also favored Mrs. Jones.
  There would first be a bench trial, and even if she lost that, she was still entitled to have a subsequent jury trial.
  Simon, though, inexperienced in criminal law, was optimistic about the case and believed that exposing the police’s racism would be an effective approach.
  That, of course, was only up until the moment he consulted with his friend, an attorney who was experienced in traffic offenses.
  

Simon’s friend immediately dismissed the racism theory and then began a negotiation with the prosecutor, as was customary in nearly all such cases.
  Mrs. Jones was offered a plea bargain that, in effect, meant six months’ probation.
  She would have a criminal record, but after a year she could apply to have it sealed.
  Refusing the offer exposed her to the chance of having to endure two separate trials, both of which contained the small, though real, possibility of losing.
  In the event that both trials were lost, she would lose her license, pay a fine, and run the risk—albeit a highly unlikely one—of receiving a jail term of up to six months.
 

Simon counseled Mrs. Jones.
  He began by mentioning the pros of accepting the plea, such as not going to trial, and he ended by spelling out the cons.
  He concluded their ten minute conversation by expressing that the plea bargain did not have any practical consequences, but it was not “total justice.”
 

After Simon refused to make the decision for her, Mrs. Jones agreed she wanted justice.
  She rejected the offer.
  Her decision flipped, however, after Simon’s friend counseled her.
  In opposite order, Simon’s friend chose to discuss the disadvantages of trial last, and he did not end with the opinion that the plea bargain was not total justice.
  In the end, Mrs. Jones decided to accept the plea bargain.
 

Even though both Simon and his friend had the right intentions, it is doubtful that Mrs. Jones’ decision was ultimately autonomous.  Simon provides a couple insights as to why.
  First, he noted that Mrs. Jones initially wanted to defer to Simon’s judgment and expertise.
  She wanted him to make the decision for her, probably due to a combination of her anxiety and her lack of understanding.
  Second, Simon noted that the counseling he and his friend gave was not neutral, even though they intended it to be.
  The points they chose to explain, and the order in which they presented them, influenced Mrs. Jones in a manner that precluded her from making a truly autonomous decision.

These insights are consistent with the conceptual and transactional problem.  Conceptually, since making an autonomous decision is an internal achievement, Mrs. Jones alone was capable of doing it.  Simon and his friend could not ensure an autonomous decision for her.  Instead, they could only attempt to secure the preconditions of autonomy that might put Mrs. Jones in the best situated position to do so herself.  Transactionally, Simon and his friend may have failed to best secure the appropriate mental ability, independence, and adequate range of options for Mrs. Jones.  An attorney committed to autonomy as a professional obligation could have made greater efforts to secure each of these.

First, an attorney would strive to secure the appropriate mental ability.  Mrs. Jones was an elderly woman who had never been in trouble with the law.
  She probably knew very little about the criminal justice system, including presenting evidence, the presumption of innocence, trials, and plea offers.
  The only initiative she took was to bring along her minister who would testify to her good character.
  In addition, this was the first time she had been charged with a crime.
  As Simon recalled, the uncertainty and stress of the situation put her in a state of anxiety.
  She felt worried and vulnerable.
 

Striving to secure the appropriate mental ability for Mrs. Jones required explaining the criminal system sufficiently for her to understand what was involved in going to trial, as opposed to accepting the plea offer.  Moreover, it required that Mrs. Jones be concerned with gaining a sufficient understanding, that she was a willing and active participant in making the decision.  Finally, it required that the attorney make every effort to calm Mrs. Jones so that her anxiety did not overwhelm her ability to clearly reflect on the decisions before her.  Doing all of that represents a real commitment to striving after autonomy.  It is apparent that securing the mental ability of Mrs. Jones is both highly demanding and not necessarily within the attorney’s control.  An attorney must understand that, and approach each case with the same willingness despite the obvious limitations. 

Next, an attorney would strive to secure the independence of Mrs. Jones.  Simon and his friend associated Mrs. Jones’ independence with her not being ordered to act one way or the other.
  They assumed that if they presented information neutrally, devoid of their own opinion as to how she should act, her decision would be autonomous.
  However, their counseling was not neutral, as Mrs. Jones’ decision changed based solely upon the order and emphasis of the information they presented to her.

Striving to secure the independence of Mrs. Jones required moving beyond neutral counseling.  It required a dialogue between the attorney and Mrs. Jones, in which her concerns, values, and perception of the situation were made clear.  The attorney first should have attempted to appreciate from where Mrs. Jones was coming, and only then presented the information and options that were available.  The attorney must recognize the fiction of neutrality, that their counseling does not come void of the attorney’s own opinions and influence,
 but also that the attorney’s expertise is a necessary component that enables the client to make an independent and informed choice.
  If the attorney had attempted to grasp Mrs. Jones’ point of view, and engaged in a dialogue where she was informed and equipped to make the decision, then the attorney would have met the professional obligation to strive after securing her independence. 

Finally, an attorney would strive after securing an adequate range of options for Mrs. Jones.  Mrs. Jones may or may not have had a sufficient amount of good options available to her.  She may have found both the plea offer and going to trial inadequate.  On the other hand, she may have found both satisfactory, though that seems highly unlikely.  The attorney was required to work closely with Mrs. Jones to gauge which options she found to be adequate.  In fact, the attorney was required to engage in a dialogue with Mrs. Jones to determine if there were other options that she might have found better.  For example, extending a counteroffer to the prosecutor or proceeding to trial, but on a different theory than racism.  Striving after an adequate range of options is difficult, especially in criminal cases similar to Mrs. Jones.  An attorney committed to autonomy will realize that, but still attempt to discover or create potential options for and with the client. 

Every attorney has the obligation of attempting to secure the secondary sense of autonomy for his clients.
  Doing so is part of what it means to be a professional.
  It goes without saying that not all attorneys achieve the professional ideal.
  Rather, it is the identity in which attorneys aspire and the standard of conduct in which the public expects, the manner in which the public may judge an attorney’s value.
  It is important to mention this because, as it has been demonstrated, an attorney may not be successful in securing the secondary sense of autonomy for his client.
  It is a demanding duty that extends beyond noninterference, and is often outside an attorney’s control.  The professional recognizes that the autonomy of the client is an important part of representation and aspires to best accomplish securing the preconditions necessary to exercising autonomy.  However, the professional also recognizes there are incredible limitations in trying to do so.

VI. Conclusion

The conceptual and transactional problems reveal that attorneys face considerable limitations in striving after client autonomy.  Most attempts to enhance autonomy will be littered in failure and outside of the attorney’s control.  It is for this reason that autonomy serves as a very weak argument for lawyer amorality, and considering it to be the cornerstone of the attorney-client relationship is a mistaken enterprise.  Instead, autonomy plays a relatively minor role.

From this deflated role, autonomy should rather be seen as one of the commitments of professionalism.  Attorneys have a professional obligation to strive after securing the secondary sense of autonomy for their clients.  This entails a commitment to establishing the mental capacity, independence, and an adequate range of options for each client.  It also entails the understanding that doing so is difficult, demanding, and not always possible.  As a component of professionalism, client autonomy is one among several commitments an attorney has.  One must remember, however, that there may be cases in which the attorney is incapable of securing the secondary sense of autonomy for a client.
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�.	The term client autonomy refers to individual autonomy. Autonomy, client autonomy, and individual autonomy will all be used synonymously and interchangeably throughout this Article. Individual, sometimes called personal, autonomy is not to be confused with moral autonomy. Generally, autonomy has been divided into two categories: moral and individual. See John Christman, Autonomy in Moral and Political Philosophy, Stanford Encyclopedia of Philosophy (last updated Aug. 11, 2009), http://plato.stanford.edu/entries/autonomy-moral/ (citing Gerald Dworkin, The Theory and Practice of Autonomy 35 (Sydney Shoemaker ed., 1988); Thomas E. Hill Jr., The Kantian Conception of Autonomy, in The Inner Citadel: Essays of Individual Autonomy 91, 94 (John Christman ed., 1989). While the two are indirectly related, moral autonomy, most profoundly developed and defined by the eighteenth century German philosopher Immanuel Kant, is a doctrine concerning the nature of morality. Joseph Raz, The Morality of Freedom 370 n.2 (1986); see Jane Dryden, Autonomy: Overview, Internet Encyclopedia of Philosophy (last updated Nov. 21, 2010), http://www.iep.utm.edu/autonomy/. Kant described moral autonomy as a fundamental organizing principle for morality; the capacity to impose objective moral law on oneself. See Eric Wilson, Kantian Autonomy and the Moral Self, 62 The Rev. of Metaphysics 355, 376 (2008); see also Hill, supra, at 94 (discussing freedom as “moral liberty” that one gives himself). Individual autonomy, by contrast, which is the sole focus of this Article, is instead focused on the freedom a person has to govern and direct their own lives. Raz, supra, at 370 n.2. It is only one aspect or element of a moral doctrine. Id. 


�.	ABA Canon of Prof’l Ethics, Canon 15 (1908). It goes on to say that only “the rules of law, legally applied,” place limitations on how far an attorney should go in pursuing a client’s interests. Id. 


�.	ABA Annotated Model Rules of Prof’l Conduct, at vii (Ellen J. Bennett et al. eds., 7th ed. 2011) (governing the rules regarding professional conduct and ethics).


�.	See Model Rules of Prof’l Conduct R. 1.2(a), 2.1. (2011). Rule 1.2(a) reads, in pertinent part, “A lawyer shall abide by a client's decisions concerning the objectives of representation and . . . shall consult with the client as to the means by which they are to be pursued.” R. 1.2(a). The Rules establish a relationship in which the lawyer handles the means to accomplishing the client’s objectives. Id. The Rules demand that the lawyer abides by the client’s decisions and informs the client about the means to carrying out those objectives. Id. At all times, the lawyer serves as an advisor to the client regarding the client’s ends and goals. R. 1.2(a), 2.1.  


�.	See infra Part II.A.


�.	The traditional, yet still widely held, ethical theory dealing with this central legal ethics problem is called “the standard conception” or “dominant view.” See generally Tim Dare, Counsel of Rogues? A Defense of the Standard Conception of the Lawyer’s Role (2009) (discussing the standard conception and the modern role of the attorney). The standard conception defends that attorneys have a very unique role, and it therefore restructures morality so that it is properly suited to that role. W. Bradley Wendel, Lawyers and Fidelity to Law 29–31 (2010). What is right and wrong for an attorney is not the same as a normal person. See id. Under the standard conception, a lawyer lives by three principles: (1) the principle of partisanship, (2) the principle of neutrality, and (3) the principle of nonaccountability. Dare, supra, at 11–12; see Wendel, supra, at 29–31. A lawyer has the positive duty to exclusively promote a client’s interest, so long as it is lawful. Dare, supra, at 12. This duty shall not be interrupted by the lawyer’s own moral judgments. Id. The lawyer must place moral judgments aside and ensure they do not get in the way of representation. Id. If there are legal means to achieving the client’s goal, then it is irrelevant whether or not the attorney finds the goals immoral. Id. In fact, the attorney is obligated to assist in the achieving of those goals. Id. In representing a client, however, the attorney is not to be judged for the immorality of the client’s goals or the means used to obtain them. Id. Furthering the client’s interests is at the heart of the attorney’s duty, but as a consequence, the attorney is insulated from the morals involved. Id. Therefore, attorney morality is something different than the morality of nonlawyers. Id.


�.	This assertion warrants some qualification. Bradley Wendel, for example, has identified that many attorney actions, which raise moral problems, would never arise outside the context of legal representation. See, e.g., id. at 29 (noting that it is almost impossible to conceive of a situation in which an ordinary person would have the duty to ask embarrassing and invasive questions to a complete stranger, as an attorney sometimes must do in a deposition). 


�.	David B. Wilkins, Legal Realism for Lawyers, 104 Harv. L. Rev. 468, 471 (1990) (quoting Model Code of Prof’l Responsibility Canon 7 (1980)). The boundary claim is a term David Wilkins used to describe an attorney’s responsibility to further his client’s interests to the extent that they are lawful. Wilkins, supra, at 471; see generally Rebecca Aviel, The Boundary Claim's Caveat: Lawyers and Confidentiality Exceptionalism, 86 Tul. L. Rev. 1055 (2012) (exploring the significance of the boundary claim and whether attorneys are exempt from laws that would require them to break client confidentiality). While an attorney has a duty to further a client’s interests, the attorney also has a duty to the administration of justice. Wilkins, supra, at 471. Since an attorney must be loyal to the law, the boundary claim limits service provided to a client to that which is within the law’s boundaries. Id. Additionally, the Model Rules affirm this point. See Model Rules of Prof’l Conduct pmbl, ¶ 9 (2011) (declaring that a lawyer’s obligation is to “zealously protect and pursue a client's interests within the bounds of the law”); see also Model Rules of Prof’l Conduct R. 1.2(d) (prohibiting a lawyer from assisting a client to do something criminal or fraudulent).  


�.	See Stephen L. Pepper, The Lawyer's Amoral Ethical Role: A Defense, a Problem, and Some Possibilities, 1986 Am. B. Found. Res. J. 613, 617 (1986). Client autonomy has been the token justification for the standard conception. See id. Stephen Pepper argues that because attorneys assist clients in gaining access to the law, they are increasing client autonomy. See id. at 617; infra Part II.A. Because autonomy is a good in itself, an amoral role not subject to normal, ordinary morality for lawyers is justified. See Pepper, supra, at 617.


�.	See generally Pepper, supra note � NOTEREF _Ref401212982 \h ��9�, at 614 (asserting client autonomy is a moral justification for the generally accepted amoral ethical role of the lawyer).


�.	Monroe H. Freedman, Understanding Lawyer’s Ethics 48 (1990).


�.	See infra Part II.A.


�.	Thomas May, Autonomy, Authority, and Moral Responsibility 35 (1998); see also Emilio Santoro, Autonomy, Freedom, and Rights: A Critique of Liberal Subjectivity 13 (2003).


�.	Santoro, supra note � NOTEREF _Ref401213230 \h � \* MERGEFORMAT �13�, at 13. 


�.	Joel Feinberg, Autonomy, in The Inner Citadel: Essays of Individual Autonomy 27, 27 (John Christman ed., 1989). Joel Feinberg comments that personal autonomy is familiar to us because it was derived from the notion of the self-government or independence of states and institutions. Id. In other words, its application to individuals was probably intended as a political metaphor. Id.


�.	Dworkin, supra note � NOTEREF _Ref402878650 \h ��1�, at 6. Gerald Dworkin suggests that autonomy lacks a core meaning because it is a term of art introduced by a theorist in order to clarify or make sense of tangled ideas, issues, and normative claims. Id. at 7.


�.	See id. at 6–7.


�.	Willard Gaylin & Bruce Jennings, The Perversion of Autonomy: The Proper Uses of Coercion and Constraints in a Liberal Society 32 (1996).


�.	See Feinberg, supra note � NOTEREF _Ref403737912 \h ��15�, at 46–49 (relating personal autonomy to sovereignty). One sense of autonomy that Joel Feinberg suggests is autonomy as a right to self-sovereignty. Id. Political discourse has also viewed autonomy as the fundamental idea supporting human rights. See David A.J. Richards, Rights and Autonomy, in The Inner Citadel: Essays of Individual Autonomy 203, 207 (John Christman ed., 1989). But see Raz, supra note � NOTEREF _Ref402878650 \h ��1�, at n.2 (conceding the importance of autonomy but denying it is something to which individuals have a right); see also Jeremy Waldron, Autonomy and Perfectionism in Raz’s Morality of Freedom, 62 S. Cal. L. Rev. 1097, 1123–25 (1989) (citing Raz, supra note 1, at 166, 247, 408, 412, 418, 423) (discussing whether Raz believes that individuals have a right to autonomy).


�.	Gerald Dworkin, The Concept of Autonomy, in The Inner Citadel: Essays of Individual Autonomy 54, 55 (John Christman ed., 1989).


�.	See David Luban, Partisanship, Betrayal and Autonomy in the Lawyer-Client Relationship: A Reply to Stephen Ellmann, 90 Colum. L. Rev. 1004, 1037 (1990) (arguing that autonomy has no intrinsic value). Autonomy, by some accounts, has no value on its own. Id. Instead, it is merely a precondition for, when exercised responsibly, other things of great value. Id. Autonomy’s importance is derived from the other values it is intimately connected to. Id. This issue will be discussed at greater length below. 


�.	At least one court has considered corporations to be artificial legal entities, or persons, for the purposes of the law. See Trs. of Dartmouth Coll. v. Woodward, 17 U.S. (4 Wheat.) 518, 636 (1819). More specifically, Courts have recognized that the law affords and protects certain rights and privileges, and that if the right exists, it also extends to individuals, corporations, and entities alike. See Citizens United v. Fed. Election Comm'n, 558 U.S. 310, 365 (2010) (extending free speech rights to corporations); see also First Nat. Bank of Boston v. Bellotti, 435 U.S. 765, 784 (1978) (holding that speech does not lose protection merely because it was made by a corporation). Based upon this reasoning, individual autonomy extends to corporations.


�.	Gaylin & Jennings, supra note � NOTEREF _Ref401213638 \h � \* MERGEFORMAT �18�, at 30.


�.	Id. 


�.	See Sharon Hill, Self-Determination and Autonomy, in Today’s Moral Problems 171, 176 (Richard Wasserstrom ed., 1975) (drawing parallels between one self-determining one’s own life, and the actions of sovereign states).


�.	See id. 


�.	See id.


�.	See id.


�.	Id.


�.	Joel Feinberg, The Idea of a Free Man, in Rights, Justice, and the Bounds of Liberty 3, 21 (1980). Of course, one can choose to be ruled and subject to a system of law, and by doing so one is choosing to act in a way consistent with those laws.  


�.	Hill, supra note � NOTEREF _Ref401213746 \h � \* MERGEFORMAT �25�, at 176.


�.	See Feinberg, supra note � NOTEREF _Ref401213782 \h � \* MERGEFORMAT �30�, at 28.


�.	See id.


�.	Raz , supra note � NOTEREF _Ref402878650 \h ��1�, at 204.
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�.	See id. at 154–55.
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�.	See Dworkin, supra note � NOTEREF _Ref402878650 \h ��1�, at 20.


�.	Id.
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�.	Raz, supra note � NOTEREF _Ref402878650 \h ��1�, at 154.


�.	Id. at 371.
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�.	See id.


�.	See id. at 372.


�.	Id. 
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�.	Id. While Gaylin and Jennings also agree on these conditions for autonomy, they use different language. Gaylin and Jennings call the prerequisites for autonomy: (1) independence, (2) self-mastery, (3) detached rationality, and (4) negative liberty. Gaylin & Jennings, supra note � NOTEREF _Ref401213638 \h � \* MERGEFORMAT �18�, at 37–51. Still, the concepts are indistinguishable. Joel Feinberg also embraces somewhat similar concepts, detailing four different meanings of autonomy, but not making the distinction between a secondary and primary sense of autonomy. See Feinberg, supra note � NOTEREF _Ref401214254 \h � \* MERGEFORMAT �15�, at 28–49 (characterizing four different meanings of autonomy: (1) the capacity to govern oneself, (2) the actual condition of self-government, (3) the ideal of autonomy, and (4) the rights expressive of self-sovereignty).


�.	Raz, supra note � NOTEREF _Ref402878650 \h ��1�, at 372.


�.	See Gaylin & Jennings, supra note � NOTEREF _Ref401213638 \h � \* MERGEFORMAT �18�, at 37–38; see also Hill, supra note � NOTEREF _Ref401213746 \h � \* MERGEFORMAT �25�, at 179 (discussing that a person’s right of self-determination creates a presumption that the person should act decisively to the individual’s own interests).


�.	Sergio de la Pava, A Naked Singularity 94 (2012).
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�.	See Raz, supra note � NOTEREF _Ref402878650 \h ��1�, at 372–73.
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